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Introduction

Symposium on the Haitian Constitution was held on Saturday, April 28, 2007, at Florida International University, College of Law. The conference was officially sponsored by African New World Studies (ANWS), Caribbean Student Bar Association, Latin American and Caribbean Center, College of Law –– all FIU-affiliated –– and the Académie Nationale Diplomatique et Consulaire (ANDC) based in Port-au-Prince, Haiti. The conference co-chairmen (henceforth co-chairs) were: Professor Jean-Germain Gros, visiting researcher at ANWS in Winter 2007 and professor of political science and public policy administration at the University of Missouri ––St. Louis (UMSL), and Ambassador Myrtho Bonhomme of ANDC. The co-chairs hereby present their final report, which is organized as follows. 


Section I provides a historical context to the conference. Section II examines the 1987 constitution, which, it concludes, made significant advances in Haitian governance. At the same time, the 1987 constitution contains serious flaws, which  ultimately undermines its efficacy. Correction of these flaws should be an urgent priority for the Government of Haiti (GOH). Section III examines Prime Minister Alexis’ keynote address, which we believe is an important document, expressing, at minimum, the position of the head of government, if not to say, the government of Haiti. Section IV summarizes the results of the workshops and the general conference discussion. Section V makes some recommendations. 


A preliminary version of this final report was shared with conference participants, who were invited to submit their critiques by June 11, 2007. This deadline was further extended to June 18. Hence, conference participants had 3 weeks to examine the preliminary report. Five participants responded, and, as much as possible, this report tries to incorporate their inputs. A French version of the report is available, and we are grateful to Professor Anne-Sophie Blank of UMSL for having assisted us with the translation. In the end, however, the standard caveat applies: the conference co-chairs are entirely responsible for the content of the report in its English and French versions. The report and the recommendations therein represent neither the unanimous views of conference participants nor those of the host institution (FIU).  These parties are free to express opinions to the contrary. Diversity, in all its forms, is the essence of democracy.

Section I

Historical Background

Interest in a conference on Haiti had been a subject of discussion between the co-chairs since a summer 2006 meeting in Port-au-Prince. A number of fortuitous factors came together that made Symposium on the Haitian Constitution a logical topic. One co-chair (Ambassador Bonhomme) had organized a similar event 20 years earlier in Washington, D.C. There was an interest in (re)inviting the constitutional scholars and diplomats who had debated the Haitian Constitution soon after its overwhelming ratification by the Haitian people on March 29, 1987 (nearly 90 percent of the people voted yes). The other co-chair, and author of this report, had written extensively not only on the 1987 Constitution but Haitian constitutional history and the Haitian state, and in Winter 2007 became a visiting researcher at FIU’s African-New World Studies program. In March 2007 the Government of Haiti (GOH), following a meeting led by President René Préval, Prime Minister Jacques Edouard Alexis and members of the cabinet with various civic leaders at the national palace (including conference co-chair, Ambassador Myrtho Bonhomme), launched what it called a national dialogue on the Haitian Constitution, to commemorate the 20th anniversary of the fundamental chart and explore what Haitian officials felt were some of its shortcomings. 


Soon after the meeting at the national palace, the co-chairs had a phone conversation at which the idea of a conference on the Haitian Constitution started to take programmatic shape. Support for hosting this event at FIU was sought from Dr. Akin Ogundiran, director of the African-New World Studies program, who immediately gave his consent and would play a major role in securing funding for the effort. FIU has a large community of students of Haitian descent, in addition to having some Haitian scholars on its faculty; Florida is home to the largest community of Diaspora Haitians. The venue, therefore, was “natural.” Thus was born Symposium on the Haitian Constitution, which was financed entirely by FIU-affiliated organizations and the personal funds of some conference participants. The organizers received no financial support from the Government of Haiti (GOH), which played no role in the organization of the conference. The content of the program was decided entirely by the organizers, as were the invitees to the conference, including Prime Minister Alexis. Our sole concern is the welfare of Haiti, and our motivation is our patriotism.

Section II

The 1987 Constitution: Elixir or Albatross?

Were it to ever be followed to the letter, the Haitian Constitution of 1987 would likely make Haiti an El Dorado of democracy in the Caribbean. But the 1987 Constitution does not only suffer from a lack of implementation. This is only the visible tip of the iceberg; submerged are certain structural defects, which make the 1987 Constitution a wonderful exercise in theoretical grandiloquence with little relevance to reality. This is not to cast aspersion on the framers. Under the circumstances, they did a marvelous job. Nous tenons à les remercier sincèrement et chaleureusement; qu’on dise d’eux: ils ont bien mérité de la patrie. But 20 years of turbulent history confer the benefit of hindsight, and, hopefully, wisdom. 


Prime Minister Alexis, whose keynote address is examined extensively later, is correct: the 1987 Constitution was an emotional reaction (charge émotionelle). It was written and ratified against the backdrop of the trauma of Duvalierism, which obliterated all countervailing institutions to the presidency. The commission (assemblée constituante) in charge of writing the new constitution made every effort to avoid a repeat of the Duvalier experience, and even to erase memories and symbols thereof. Article 3b changed the Haitian flag from red and black (the colors preferred by François Duvalier) to red and blue. Article 7 forbade personality cult (Papa Doc had his own rosary). No living person could have his (or her) picture affixed on money and stamps, or public buildings and streets named after him (or her). The framers implicitly agreed that executive tyranny had been part of Haiti’s problems. Consequently, they sought to curb executive powers by splitting executive functions between a head of state or president and a head of government or prime minister (Article 133). The latter had to come from the party with a majority in parliament (Article 137). 


In case no party enjoyed a parliamentary majority, the president had to consult with the president of the senate and that of the chamber of deputies in choosing a prime minister, who, at any rate, would have to be ratified by both chambers.  Article 143 recognizes the president as the nominal head of the armed forces but states explicitly that he (or she) had no personal command over the FAD’H. This was an attempt to separate the army from the presidency, or, more generally, to take the military out of politics so it would not be used for partisan purposes as it had been under the Duvaliers. To avoid the Haitian penchant for life presidency, the Constitution limited presidential tenure to two five-year terms, which could not be served consecutively (Article 134-3). Parliament could put the president, the prime minister, cabinet ministers and secretaries of state on trial for “treason,” or any other crime committed while in office, in which case the chamber of deputies (the Haitian equivalent of the U.S. House of Representatives) acts as prosecutor while the senate is transformed into a High Court of Justice (Article 185). On the other hand, the president could not dissolve parliament, nor could he appeal to the people directly through referenda. 


The 1987 Constitution contains extensive civil liberties and other human rights guarantees. These were backed by specialized courts and other institutions. Section A (Article 19 through 23) recognizes the right of all citizens to life and good health. Sections B, C, D and E respectively guarantee Habeas Corpus, freedoms of expression, conscience and association. Section F guarantees the right of all citizens to education. Section H recognizes the right of individuals to own property and guarantees its security. Private property could be expropriated by the state, provided that “just” compensation was given the owner as determined by the two parties or an outside expert (e.g., a judge). Section J states that no Haitian citizen could be forced to go into exile, nor did a Haitian need a visa to enter or leave the country. Both practices had been abused by previous Haitian rulers, especially the tyrant François Duvalier: exile was a way of getting rid of political opponents, and requiring Haitian citizens to have entry and exit visas was a way of monitoring movement and raising revenues for the predatory state. 


Perhaps the most significant innovation framers thought they had made in 1987 was in the area of territorial administration. They had adduced (mistakenly, we believe) that tyranny in Haiti was caused by excessive concentration of power in Port-au-Prince. Consequently, the constitution they wrote actively promoted decentralization as the antidote to personal rule. It divided Haiti into three administrative entities: the section, the commune and the department. Article 61-1 blessed the creation of further entities. The section was the smallest of the three units and corresponded, roughly, to the American version of local government. Before 1987 the section was ruled by a chef de section (chef seksyon), who literally had life and death power over his (or her) peasant subjects. The chef de section was judge, prosecutor, notary public (even when he was not so trained) and often the village’s head houngan. Not surprisingly this system led to much abuse. After 1987 the communal section was to be administered by a three-member council, each elected for a four-year term that could be renewed indefinitely (Article 63). 


The commune was the next highest administrative unit after the section. Like the section, the commune was jointly administered by a three-member municipal council (cartel). The chair of the council was called the mayor, and the remaining two members were adjunct-mayors. This was done to insure the executive branch at the municipal level would not be dominated by one person. In addition, the municipal council had to contend with a municipal assembly whose members were chosen from each of the sections that comprised the commune (article 67). Thus the Constitution created local legislative bodies to counterbalance local mayors, who themselves had to share power with their adjuncts. 


Finally, there was the department, the biggest territorial unit, of which there are ten in Haiti. Like the section and the commune, each department is administered by a three-member council, whose members are elected for four years. The departmental council shares power with a departmental assembly, which is composed of 1 representative from each of the municipal councils throughout the department. 


Section, communal and departmental authorities are completely separate from their national government counterparts, but this does not mean that Port-au-Prince has no representation in the provinces. The 1987 Constitution embraces at least one feature of the French prefectural system in that local government institutions are supplemented by national government ones. The executive has a representative in each department who is called a délégué  (Article 85).  At the same time, and this is a real strength of the 1987 Constitution, the provinces, too, have a voice in the capital. Article 87 created the interdepartmental council. Each of Haiti’s 10 departments has a representative in this body, who is chosen from the departmental assembly, whose members, it should be recalled, comes from the municipal councils. 


In theory the voice of local government authorities could be heard at the highest level. The 1987 Constitution was a vision for sharing power with the provinces. This is stated explicitly in Article 87-2: “The Departmental Council, in concert with the executive, studies and plans the decentralization and the social, economic, commercial, agricultural and industrial development of the country.” Article 87-4 shows even greater generosity toward the provinces: “Decentralization must be accompanied by the deconcentration of public services with delegation of power and industrial decompartmentalization in favor of the departments.”



The 1987 Constitution created a number of institutions to carry out its strictures. The idea was to remove the implementing institutions from politics, specifically, to make them non-partisan or independent. The first was the Conseil Electoral Permanent (or Permanent electoral Council), which the Constitution designates as the only body that is charged with organizing elections throughout Haiti. The powers of the CEP were extensive. The CEP designed electoral rules, although for them to become law the executive had to give its approval, kept the voter rolls, counted ballots, declared the winners and adjudicated electoral disputes. Because of the chaos that followed Jean-Claude Duvalier’s departure, a permanent electoral body could not be established in June of 1987 in time for the anticipated elections of November 1987. It was decided that a provisional electoral council could run Haiti’s elections until the formation of a permanent one. It is a measure of the magnitude of decay in Haiti that, nearly 20 years after the 1987 Constitution was overwhelmingly ratified, a permanent electoral council has yet to be formed. Moreover, it seems unlikely that this institution will be created any time soon. Haiti’s next political crisis could well come from this lacuna. Haitians are hereby forewarned. 


The 1987 Constitution supported the Cour Supérieure des Comptes et du Contentieux Administratif, which was both an auditing body as well a court in the conventional sense. The Cour Supérieure des Comptes was not an invention of the 1987 constitution but it was infused with greater vigor in the new dispensation. In its auditing role CSCCA was supposed to oversee the expenditures and revenues of the central government, verify the books of the state-owned enterprises as well those of local governments. It participated in the making of the budget and is consulted in all matters of public finance and contracts involving the state. CSCCA could audit all public institutions (Article 200-4) and high-level officials (e.g., the head of state, prime minister, ministers, deputy-ministers, secretaries of state, under-secretaries, CEO of state-owned enterprises) had to reveal the extent and sources of their personal wealth before and after their tenure. Those who did not do so, or were found guilty of financial malfeasance, could be prosecuted and (or) barred from future employment with the state. 


Finally, the 1987 Constitution created L’Office de la Protection du Citoyen (Office for Citizen Protection), which was intended to protect Haitian citizens from government abuse (Article 207). This office could investigate charges of abuse by public officials at any level (national, departmental, municipal and local). Even the military was not spared. Abuse here could be administrative, as when bureaucrats fail to provide quality services to taxpayers, or physical, as when soldiers molest citizens on the slightest provocation.  


We have provided details of the Haitian Constitution to make a point. Constitutions are, to a large extent, wish lists. Liberal constitutions tend to have a political component that spells out how elites are to share power and a civil liberty component that provides certain freedoms to the masses. They also specify the terms of membership in the political community. More recent constitutions, especially those promulgated after World War II, have a developmental component in which social promises are made to the demos, usually in the forms of “free” education, health care, and the like. Neither the older nor newer constitutions necessarily bear any connection to reality in many countries, for it is one thing to promise and quite another to deliver. Intent must not be confused with capability. 


The relevance of any constitution –– in other words, how well its strictures are followed ––ultimately depends on at least two factors: the willingness of elites to voluntarily abide by the rules they have set and the capacity of formal institutions, e.g., courts, independent bodies and, yes, the military and the police, to force compliance when voluntarism is not forthcoming. As for the developmental and (or) social-democratic constitutions, their success further hinges on the availability of domestic resources that can be marshaled for development and redistribution. Viewed from this angle, the chaos that followed the adoption of the 1987 Constitution was perfectly understandable, if not to say predictable, for Haiti lacked all of the enabling factors for constitutional success. 


Like previous constitutions (1806, 1843, etc.), the 1987 Constitution was partly a means of excluding key actors from the political process and, and more specifically, for taking revenge against those who had brought disrepute to Haiti: Duvalierists. But a constitution, as stated earlier, is at least a two-layered edifice, a template that lays out the rules of the political game as it is to be played among elite factions and between them and the masses. It is not the legal consecration of victory of one “clan” over another; it is neither revanchard nor revanchiste. Therefore, constitutions should seek to be inclusive. Democratic constitutions respect the principle of majority rule while offering protection to minority interests; both status are always temporary, or potentially so, because of elections, which must offer to contestants roughly equal opportunities at capturing power.  Where this principle is respected, i.e., majority rule interwoven with minority guarantees, support for constitutional rule is likely to obtain, inasmuch as both majority and minority groups have more to gain inside the system than outside. 


Unfortunately, far from being a source of concord, the 1987 Constitution has sown discord among Haitians, in spite of the good intentions of the framers. If a constitution is the legal embodiment of elite consensus, or at least compromise, over how to govern, Haiti’s 1987 Constitution violates this spirit. From its conception the Constitution was partly an attempt to exorcise Duvalierism and settle old scores; it quickly became a source of conflicts, rather than a mechanism for their resolution. Furthermore, the Constitution was a clear attempt to curb executive power, in order to prevent a repeat of the abuses of the Duvalier years, but in so doing, it may have tilted the balance (of power) too far in the direction of the legislative branch. This may have (inadvertently) insured the permanence of intergovernmental conflicts, which exist elsewhere as well, but the resolution of which inadequate provision is made in the 1987 Constitution.  


For example, whereas in the U.S., the Supreme Court has the power of judicial review –– established in Marbury v. Madison (1803) –– which effectively makes it the final arbiter of disputes (such as the Florida recount in the 2000 US presidential election), its counterpart in Haiti, the Cour de cassation, lacks this prerogative. This is why ultimately the imbroglio of the 2000 election (in Haiti) culminated in the GNB “uprising” of 2004. In the interim, there was no institution with enough constitutional power and political legitimacy to impose a solution. The 1987 Constitution needs to fill this lacuna urgently –– i.e., the imbalance between the executive and the legislative branches, on one hand, and the emasculation of the judiciary, on the other. 


But even if the 1987 Constitution were the product of elite consensus, which might have translated into a willingness to support its principles, the truth is, the state in Haiti lacks the capacity to enforce the strictures of a minimally liberal constitution, let alone an extensively liberal and social democratic one. Ultimately, laws must be matched with state capability for implementation and, by extension, national resources. An American Marine Corps report had it exactly right in 1934: “Although possessed of excellent laws, based on the Napoleonic Code of France, Haiti possessed no means of enforcing them.”
 In other words, the lack of a working state was Haiti’s problem, even then.  But the 1987 Constitution adduced that poor governance in Haiti was due in large part to excessive centralization of power in the national government, and, concomitantly, advocated the obverse (i.e., decentralization), when, in fact, even the national government needed strengthening. 


To partially summarize, the 1987 Constitution was an emotional reaction to the tyranny of Duvalierism, which it mistook as the handy work of a deranged dictator and sought to prevent through realignment of the institutions of the Haitian state. This superficial interpretation led to laws that would exacerbate, rather than solve, Haiti’s problems. In particular, in seeking to avoid another Duvalier, the Constitution may have hamstrung the executive while conferring upon the legislative branch powers without public accountability (the constitution, once again, forbids referenda), which makes the machinery of government in today’s Haiti unbalanced and, more importantly, prone to paralysis. 


It has been to the real credit of President René Préval that he has appointed a minister (Joseph Jasmin) to coordinate executive-legislative relations. Préval may be the modern-day incarnation of Nissage Saget, who wisely counseled “each ass to forage in its own pasture”(chak bourik nan patiraj li). But mark our word: one day Haiti will choose a president who will not be so conciliatory, and this person will have good cause for attacking the Constitution. If the past acts as prologue, he (or she) is likely to use extra-constitutional means, e.g., mob rule, to have his (her) way. What then? To avoid the fire next time –– we are obviously borrowing from James Baldwin –– perspicacious Haitians should seize the opportunity offered by the current government and, in a spirit of cooperation, peacefully make the changes necessary for a more perfect constitution.
Future autocrats would have less justification to challenge such a document, and the wrath of the people would surely befall them if they tried. It is in this spirit that Prime Minister Alexis’ keynote address should be read. We summarize it in the next section 

Section III

Prime Minister Alexis’ Keynote Address

We consider this address a significant document, inasmuch as it is the most detailed and forceful articulation of the Haitian government’s case for constitutional reform to date (we shared the prime minister’s speech with conference participants in a previous email). According to Prime Minister Alexis, the 1987 Constitution was produced in an atmosphere of collective euphoria (exaltation collective, atmosphère chargée d’émotion, p. 1; forte charge émotionelle, euphorie du moment, p. 2; euphorie de courte durée, p. 3; ad infinitum) that led to the adoption of laws, many of which are as  impractical as they are inconsistent. He singled out three cases in the latter category, namely: the fact that “the two chambers have powerful means of controlling the Prime Minister and his government and the President of the Republic, …as guardian of the Constitution, have no consitutional means to insure the continuity of the state and the good functioning of institutions, as Article 36 obligates him to do. Moreover, when the  prime minister does not come from the majority party in parliament,  he is at the mercy of multiple alliances, which are often dictated by personal interests rather than the general interest. As to the modalities for revising the Constitution, they are of such  complexity that no one has dared to use them in spite of the urgency of the situation” (pages 3-4). 


In sum, the Prime Minister thinks that the Constitution is not balanced, prone to sectarian politics and difficult to change. To the aforementioned “shortcomings” Prime Minister Alexis add these: “the imprecision of various clauses and the omissions and important gaps that can lead to gridlocks… the high number of direct and indirect elections imposed by the Constitution, which we cannot finance from our funds and therefore require that seek support from the international community, thus reinforcing our dependence” (p. 4). 


Prime Minister Alexis identifies three positions, or popular attitudes, toward the future of the Constitution. There are those, he argues, who do not want any change to the Constitution. They believe it is an effective tool for combating “the Machiavellian designs of politicians” (p. 5). We may call people in this camp conservatives. Still according to the prime minister, a second group thinks that the Constitution is so wracked by contradictions and intractable problems that the only sensible thing is to toss it aside and go back to the drawing board (planche à dessin). We may call protagonists of this view radicals. Between these extremes are those who embrace a cleansing (toilettage) of the Constitution to make it more effective. We may refer to supporters of this position as moderates. 


The prime minister officially demurs to reveal which of the above-mentioned position he supports, but we believe he makes that very clear on page 11, where he flatly states: “A pragmatic approach to the revision of the fundamental chart must be used, instead of the amendment procedures currently in place, which are subject to  insurmountable complications.” We take this statement to mean that a simple cleansing of the 1987 Constitution, to use the prime minister’s own metaphor, will not do, the “detergents” for doing so being either insoluble or will take too long to wash off the stains, which need to be urgently eliminated.  


Is the prime minister correct? We, the conference co-chairs and co-writers of this final report, believe that the 1987 Constitution is not perfect and therefore needs changes. However, Haiti lacks the legal mechanisms to simply cast aside the constitution and start over. No constitution in the world makes allowance for its own demise. Their end usually comes about as a result of unconstitutional events (e.g., popular uprisings and coup d’états), which surely no one is advocating in the Haitian context. The radical solution is foreclosed by legality. Any alteration to the fundamental chart, if it is to be legal, must be made through amendments. This makes us moderates. 


Furthermore, any move to change the Constitution by extra-constitutional means would strain the credulity of the assertion that Haiti has rejoined the democratic transition process and would likely be resisted, quite possibly through violence.  Simply put, the time for extra-constitutional creativity, to put it diplomatically, has passed (1991-1994, February 2004 – May 2006). Besides, Haiti does not need a new constitution; instead, it needs a better constitution. We reject, therefore, the radical approach. At the same time, conservatives should not be so inflexible as to refuse any change to the Constitution, which increases the likelihood of future crises. Thus, we find the conservative position untenable as well. Significant changes can be made to the 1987 Constitution without tossing the fundamental chart into the dustbin of history. 

Section IV
Summary of the Workshops and Conference

Workshop 1: Double Citizenship

There seems to be no debate that the Constitution errs when it asserts, in Article 15, that “Dual Haitian and foreign nationality is in no case permitted.” This Article has been widely seen as deleterious to Diaspora Haitians, in that it seems to deny them Haitian citizenship once they become naturalized citizens of another country. The participants in this workshop seem to have unanimously concurred that a change in the Constitution permitting double citizenship would be highly desirable. This would give Diaspora Haitians a formal say in the political affairs of Haiti, in whose economy they inject 1.6 billion USD annually. Their continued exclusion, it was remarked by one of the workshop leaders, was a case of “taxation without representation.”


It was further pointed out that any campaign to provide Diaspora Haitians with Haitian citizenship should not leave out those born in legal limbo, namely: our compatriots born at Guantanamo, and perhaps other refugee camps, and in the Dominican Republic. It was also pointed out during the general discussion that double citizenship could be implemented de facto rather than de jure through a policy of “Don’t Ask, Don’t Tell.”
 Apparently, some countries, e.g., Greece, grant passports and other privileges to their nationals once they are on the home soil, regardless of their citizenship status overseas. Our own view is that, while this proposal may seem to be an easy way to achieve the aspiration of symposium participants, it is not without danger. It leaves as important a matter as membership in the Haitian political community entirely to the whims of officials. What if some choose to treat Diaspora Haitians as citizens while others treat them as foreigners, or worse, enemies?  Furthermore, administrative discretion is often an invitation to corruption. Diaspora Haitians should be loath to encourage that, especially in light of ongoing government efforts to stamp out the phenomenon. 

Workshop 2: Executive-Legislative Relations

Unlike workshop 1, this workshop did not generate a clear consensus. There were some heated discussions as to whether, under the 1987 Constitution, the legislature in Haiti is “too strong.” It seems that where workshop participants stood on this issue depended on where they sat (to borrow from Graham Allison). Former constituents and members of parliament took the view that power in contemporary Haiti is balanced between the legislature and the executive. Academics generally agreed that it was not. Those who embraced the first position feared that the current dispensation was necessary to keep the executive in check, and thus prevent a return to authoritarianism. In making this argument, however, they implicitly admit that power in Haiti is skewed in favor of the legislature, for why would the legislature be an effective check against the executive if it were not at least equal to it? 


Any move to establish greater balance of power between the executive and legislative branches is likely to be extraordinary difficult. Parliamentarians are unlikely to agree to reduce their own power in the name of parity, especially if this entails granting the executive the right to dissolve parliament. However, they might be open to the use of referenda. This would preserve the principle of separation of power and the independence of each branch of government (Article 60), while addressing the imbalance of the Constitution by plebiscitary means. Simply put, parliamentary hegemony would be checked by popular sovereignty. To make this change more palatable to Haitian lawmakers, referenda might be held once a year, only on matters of grave national importance upon which the executive and the legislature cannot agree, and only after certification by the Haitian Supreme Court (Cour de cassation).  Finally, any move to achieve greater symmetry in relations between the executive and the legislature would have to be the result of painstaking negotiations, and should be achieved neither by force nor fiat (e.g., presidential decree). 

Workshop 3: The Judiciary

This workshop exposed the weaknesses of the judiciary, which include a lack of tradition of judicial independence and its concomitant: the tendency of Haitian executives to interfere with the bench; the sale of “justice” to the highest bidder (in other words, corruption); concentration of judicial assets in Port-au-Prince, which therefore leaves the hinterland severely underserved; low salaries for judges; the dilapidated state of Haitian courts, criminal record keeping and prisons, etc. All of these shortcomings make the Haitian justice system itself a source of injustice. This is confirmed in one statistic: in Haiti’s largest penitentiary in Port-au-Prince more 90 percent of the inmates have not appeared before a judge to be formally charged (indicted), much less tried and convicted. This is in clear violation of Article 26 of the 1987 Constitution, which states: “No one may be kept under arrest more than 48 hours unless he has appeared before a judge asked to rule on the legality of the arrest and the judge has confirmed the arrest by a well-founded decision;”


A number of solutions were proposed to reform Haitian justice. They include higher remuneration for judges, reopening the School of Magistrature, establishing law clinics through partnerships between law schools in Haiti and sister institutions in the U.S. (e.g., the FIU College of Law) and greater reliance on negotiations (as happens, for example, in industrial relations) as a means of dispute resolution. No constitutional change is probably necessary to implement the aforementioned proposals. In the main, Haitian justice seems to suffer more from benign neglect. In theory, this could be improved through greater state investment in the judicial infrastructure, which includes the penal system. Elsewhere, we have recommended that 10 new prisons be built in Haiti, 1 in each department, in the next 10 years.
 One weakness of Haitian jurisprudence that seems to have constitutional roots is in the area of judicial review. The 1987 constitution does not give the Cour de cassation this power, which, as we saw earlier, can result in disputes going on forever. An amendment to the Constitution may be necessary to explicitly grant this power to the judiciary. It may even be necessary to create a special court, e.g., a constitutional court, to administer it. 

Workshop 4: Is the Haitian Constitution Too Ambitious?

This question was answered in the affirmative in workshop 5, which was sparsely attended and consisted of one leader (who, in the interest of transparency, also happened to be one of the co-chairs and the principal writer of this report). As stated earlier, the 1987 constitution makes a number of social commitments, which, like the rest of the document, have never been respected. It was argued in the workshop that while these commitments are laudable, the failure of the Haitian state to honor them may cause further erosion to its legitimacy. It was further argued that social goods could be provided by the state through the legislative process and budgetary appropriation without their having the status of rights. In the U.S., for example, one will find no mention of old-age benefits for workers in the constitution; yet, a socialized pension system has been public policy since the 1930s (thanks to the Social Security Act of 1935).


At the meeting of the general conference it was pointed out that, even in a poor country like Haiti, enshrining social goods as rights in the constitution may be of value. A constitution, one participant remarked, is a legal document that contains the penultimate aspirations of the community. In this sense, the 1987 Constitution, which was ratified by an overwhelming majority, reflects the highest ideals of Haitians. A corollary to this argument was that the constitution was not too ambitious, but rather that Haitian leaders were too parsimonious in their application of its social guarantees. Simply put, in Haiti the resources may be there to provide social goods, such as “free” education, but not the political will. 

Workshop 5: The Army

The prevailing view of this workshop seems to have been that Haiti needs an army but not necessarily the one that was effectively disbanded in 1995 and had caused so much harm to the country in the preceding years.
 The necessity of an army was also the prevailing view at the general conference meeting.  It is to be noted that the 1987 constitution made extensive provisions for an army and a police force, which were to be kept separate. To date (2007), no change has been made to the Constitution that recognizes the non-existence of the FAD’H. In theory, therefore, all that is needed to bring back the military is funding. 


However, as some workshop participants insisted, things may not be so simple. It has been 12 years since the FAD’H was disbanded by former president Jean-Bertrand Aristide. Would soldiers have to be given back pay? Would they be reinstated to the rank they occupied before demobilization? How about soldiers with records of human rights violations, would they be granted amnesty and reinstated or permanently purged from the military? What would be the relationship between a newly reconstituted FAD’H and the PNH? However important, these questions pale in importance to the following. What is the social utility of an army in a country like Haiti? Simply put, what could a reinstated FAD’H do –– other than fighting interstate wars, which the old FAD’H never did –– that could not be done by a well-trained and well-equipped civilian police force? Can Haiti afford a standing army, which in the 1980s used to consume 40 percent of the government budget? Is there any guarantee that a “new” FAD’H would not revert to old habits, namely: human rights violations, illegal drug running and coup d’états? To what extent is apparent support for a return of the FAD’H influenced by ongoing insecurity in Haiti, especially in Port-au-Prince? And would a reconstituted FAD’H, in fact, make the country more secure?


It should be noted that President Préval has indicated that, while he does not support a return of the FAD’H, he is in favor of a gendarmerie, which is a paramilitary institution. This could be a compromise between those who are for a return of the army and those who are opposed. Such a force could be deployed permanently along the Haitian-Dominican border, protect the environment and provide relief to Haitians in time of disaster (e.g., hurricanes), while the PNH would remain primarily responsible for maintaining law and order. If semantics is a problem, it could be called force publique rather than gendarmerie. 

Workshop 6: Decentralization 

The participants to this workshop were generally of the opinion that the state in Haiti is too centralized and that Haiti is in need of decentralization. This is also the orientation of the 1987 Constitution. In this sense, no constitutional change may be needed to bring about decentralization. The fundamental chart already sanctions the policy. Instead, what has been lacking, according to workshop participants, is the will to implement decentralization. It was pointed out that more than 90 percent of the government budget is appropriated by the central government, with probably an overwhelmingly share of that going to the executive branch. This leaves very little to local governments, which therefore cannot function. The meeting of the general conference took a similar stance, although the discussion was very brief, probably because the topic was the very last agenda item at the symposium.  


We may sound a note of caution about decentralization, which is seldom seriously questioned in Haitian political discourse, so much has it acquired the canon of “truth.” What makes Haiti a dysfunctional state, and economically underdeveloped, is not the concentration of formal power in Port-au-Prince, but rather its personalization, and at times “familialization.” This has prevented the emergence of legal-rational institutions and, in the process, subverted modern state making. The point is worth emphasizing in slightly different idioms: the problem in Haiti is not too much power in Port-au-Prince, but, rather, too much of the wrong kind of power. Some centralized political systems, e.g., France’s, work very well, and some decentralized political systems, e.g., Nigeria’s, work poorly. The problem, therefore, is not centralization, per se; nor is decentralization always the solution. 

Were Haiti to move in the direction advocated by the 1987 Constitution, that is to say, to devolve power to regional and local governments, without first strengthening the national government, all that will have been done is to move formal power away from the center but very little else. This would be the political equivalent of making a doughnut out of a cake by carving a whole in its center. Under the circumstance, regional and local authorities would be no more likely to be effective than central authority. When one devolves nothing in terms of substance, nothing obtains at the other end; decentralization only makes sense in the context of previously successful efforts at centralization. This is not to suggest that Haiti does not need decentralization; indeed, it does.  However, decentralization in Haiti probably should not be in the form of devolving power from one level of government to another, at least not at the moment. The national government of Haiti is extremely weak. It must be strengthened first, so it can hold regional and local governments accountable. This was one of the key points of Prime Minister Alexis’ keynote address. 


The national government of Haiti is ultimately responsible to the taxpayer and the international community, which plays a key role in financing its activities. It cannot be expected to simply dole out resources to local officials without the means to hold them accountable. Spatial decentralization (i.e., devolution) could make the Haitian state weaker than it is at the moment, inasmuch as it is likely to create miniaturized power centers that are independent of centralized authority control. It goes without saying: local officials, too, can be corrupt. In the longer term, however, i.e., after centralized authority has been strengthened, Haiti could structure the institutions of governance in the (decentralized) manner suggested by the 1987 Constitution.

Section V

Recommendations

Inspired by the workshops, the general conference discussion, informal conversations with conference participants and key actors on the Haitian scene and years of research on Haiti, we make the following recommendations. 

1 Amend the Constitution, to grant citizenship rights to Diaspora Haitians, regardless of their citizenship status in their adopted country. Such rights should also be bestowed the children of Haitian refugees born at Guantanamo and on the bateys of the Dominican Republic.
 

2 Amend the Constitution, to allow referenda as a means of indirectly achieving greater symmetry in executive-legislative relations, and directly asserting popular sovereignty. Referenda might be limited to a maximum number every year.

3 Amend the constitution, to grant the power of judicial review to the Cour de cassation, which should also serve as a constitutional court à la the U.S. Supreme Court. 

4 Amend the Constitution, to establish a new force publique in Haiti and formally end the old FAD’H. Give the new force national security and disaster relief functions but not policing functions, which should remain with the PNH. National security includes protecting Haitian territory against international drug trafficking, human smuggling and terrorism. 

5 Amend the Constitution, to compel the state to comply with its social obligations –– e.g., allow citizens to sue the state for failing to provide schooling to all (Article 32-1) –– or remove these obligations from the Constitution but continue to provide them through the annual appropriation process. 

6 Amend the Constitution, to simplify the process of decentralization, which should not come at the expense of the national government, which in reality needs strengthening as much as subaltern governments. 

7 Amend the Constitution, to end the ban on consecutive presidential mandates. Instead, limit presidential tenure to two, consecutive, five-year terms (for a total of 10 years) over a lifetime.

8 Amend the Constitution, to restore capital punishment in specific cases (e.g., kidnapping resulting in the murder of kidnapped persons).

9 Create a constitutional review commission, whose report on how to implement the aforementioned recommendations, or others that are likely to emerge from the ongoing dialogue, would be submitted no later than 6 months after the submission of this final report.
 




�Quoted in Georges Fauriol, “The Military and Politics in Haiti,” in Georges Fauriol (ed.), Haitian Frustrations, Washington, D.C.: Center for Strategic and International Studies, 1995, p. 26.





�Our colleague and friend, Georges Michel, articulated this position, for which we are grateful.





�Jean-Germain Gros, State and Underdevelopment in Haiti  (forthcoming).





�Our friend, Garry Theodate, informed us of the dominant sentiment of this workshop. We are thankful for his response to the preliminary report.





�Our colleague and rapporteur in workshop 1, Pierre-Michel Fontaine, contributed to refining this recommendation. He has our gratitude. 





�Our colleague, Nicolas Pauyo, encouraged us to craft this recommendation. Our initial preference was for strict adherence to the constitutional amendment process. His wisdom, in this case, prevailed. 






